
Heather Brooke
24 March 2005

Dear Ms Brooke,

You wrote to me on 31 January requesting a review of the decision to refuse your request for information about Members’ staff.

That decision has been subject to a careful internal review, following which the original decision was confirmed.  The reasons are set out in detail in the attached decision notice.

If you remain dissatisfied with the House’s treatment of your request, you are entitled under s50 of the FOI Act to take your complaint to the Information Commissioner at Wycliffe House, Water Lane, Cheshire SK9 5AF.
Yours sincerely,

Judy Wilson

Freedom of Information Officer

Office of the Clerk

House of Commons

SW1A OAA

	DECISION NOTICE UNDER s17 OF THE FOI ACT 2000



	Statement of information requested

‘A listing of all MPs’ staff by name along with their individual salaries.’


	Exemptions which apply

S40 Personal information



	Reasons for refusal

The information which you have asked to have disclosed to you is personal data under section 1 (1) of the Data Protection Act 1998.  It is data which relates to a living individual who can be identified from that data.  Guidance on the scope of “personal data” can be found in the judgment of the Court of Appeal in Durant
.  The Court held that data which is personal data ‘is information which affects a person’s privacy, whether in his personal or family life, business or professional capacity.’  It suggested that one test to be applied was whether the data ‘ had the putative data subject as its focus’.  In this case, the staff concerned are the focus of the information, it affects their privacy both in their personal and professional capacity, and it is clearly personal to them.  

Thus the information which you have requested is within the scope of the exemption provided by section 40 (2) of the Freedom of Information Act 2000 (“the 2000 Act”).  This states that the decision on disclosure has to be made exclusively under the Data Protection Act 1998.  Under that Act, processing of data (which includes its disclosure to a third party) is prohibited unless the data is processed ‘fairly and lawfully’ and at least one of the conditions in Schedule 2 of the Data Protection Act 1998 has to be met.  The relevant condition is that the disclosure sought is necessary for your legitimate interests unless disclosure ‘is unwarranted in any particular case because of prejudice to the rights and freedoms or legitimate interests of the data subject’.  In essence this means that your interests have to be balanced against the rights of staff.

The House has given considerable thought to the extent to which it should voluntarily disclose information about expenses and allowances claimed by Members of Parliament.  It concluded that it was proper, having regard to the requirements of the 2000 Act and related legislation, to publish information which had previously not been disclosed.  Members were told about the intention to do so in a letter of December 2002.  The information which the House
 considered proper to disclose in respect of Members’ staff is set out in paragraph 7.1.10 of the House’s publication scheme (on page 17 of the 4th edition of that scheme dated December 2004).  It includes the register of interests covering Members’ Secretaries and Research Assistants, which is available on the Parliamentary website.  The information has been supplied by those staff members who have a relevant interest which it is in the public interest to disclose.
Members of Parliament in their individual capacities are not public authorities subject to the 2000 Act nor, when acting in those individual capacities, do they constitute part of the public authority which is the House of Commons.  They are the employers of their staff.  It is for each Member to decide whom to employ and the staff member enters into an individual contract of employment with the Member of Parliament.  Thus the staff member is not an employee of the public authority.  Staff employed by Members can reasonably expect that their identities will not be disclosed (except as required by the register) and, to an even greater extent, that their individual salaries will not be published.  Thus such disclosure will be unfair, and for that reason, in breach of the data protection principles.
Those principles also require that disclosure of information is necessary for your legitimate interests. The House accepts that there is a legitimate interest in public access to information about the use of public money by elected office-holders.  But that interest has to be balanced against the proper interests of the data subjects.  The former interest is met by the voluntary disclosure in the publication scheme of the total amounts claimed by Members in respect of staff costs and by the register of interests  and the House has concluded that the interests of the data subjects outweigh your interest in obtaining access to the further information you seek.  It considers that the balance between the competing interests has been fairly struck in the House’s publication scheme and that the details already made available allow proper and informed scrutiny of Members’ spending.


	Date of decision
24 March 2005




� [2003] EWCA Civ 1746


� acting through the Members Estimate Committee (which acts as the representative of Members generally on these matters)






